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ANIMADVERSIONS 

O  N    T  H  E 

ENQUIRY 

Into  the  Manner  of  Creating 

PEERS. 


S  the  end  of  writing  or 

reading  Books  >    is   the 

communicating    to    o* 

thers,  or  informing  ouf 

lelves>    of  Truth,    after 

a  Perfbn  has  avowed  himfelf  for  an 

Author,  as  I'm  well  aflured  you  have, 

every  Reader,  as  it  feems,  has  a  right 

A  to 


o 


remar 
tlie  Mi- 
ftakes 


C4] 

to  defire  him  to  Explain^,  or  Anfwer, 
fuch  Objedions  as  occur  to  his  Per- 
formance t  For,   though  the  Peribns 
of  Authors  ought  to  be  exempt ;  yet 
(urely,   their  Writings  ever  were  e- 
fteem'd  proper  Subjeds  of  pubUck 
martbg  A^i^^dverfion.      This  Liberty  you 
'^f  have  taken  with  Judge  Dodridge,  and, 
fj'ftifiedbyC^ot  to  mention  others)  with  that 
of^hetn-gJ^eat  Oracle  of  the  Law,  the  Lord 
r/L  Chief  Juftice  C(?i^^-,  even  with  a  Note 
ample.     ^£  Coutempt  I   Therefore,  you  will 
nqp-3  'i-hjnk  me  jullified  by  your  own  Ex- 
ample, if  I  here  remark  fome  few, 
of  the  very  many  things,  that  are  in 
my    Apprehenfion ,     amifs  in  your 
Enquiry  into  the   manner  of  creat- 
ing Peers;   which  by  Accident,  not 
long  fince,  fell  into  my  Hands. 

Enq.p.y^.  You  are  pleas'd  to  tell  us,  (they 
concem^^''^^^^  your  owu  Words)  '^  Before  that 
Modrno/^  Mediods  were  found  out,  to  make 

"  Men 


C  5  ] 


'^  Men  think  a  long  and  expenfive  ^^^.^jin^ 
"  Attendance  worth  their  while^  ^he|;'J^''^'4"^P 
^^  Priviledge  of  Attending  now  and^™^^^^^^^ 
*^  then  in  ParUament,  was  not,  nor 
^^  could  it  be  thought,    by  Men  of 
^^  (hiall  Income,    to  be  a  fufEcient 
^^  Equivalent,    for  the   Burthen    of 
^^  thofe  other  Services,  that  were  in- 
^^  cident  to  a  Tenure  per  Baroniam'* 
This  indeed,    is   a  Difcovery,    that 
never  was,    I   think ,    publiih'd    in 
Print.    The  Parliament  is  (urely  con- 
cerned to  have  this  Expreflion  clear'd ; 
and  all  Perfons,  who  have  any  right 
to  Vote  at  Elections,  nay,  every  Rea- 
der  may,    juftly  require  you  to  tell 
us  what  thofe  Methods  are  j    and  m  - 
deed,    you  feerh  to  be  engaged  for 
your  own  Sake,  fully  to  explain  this 
PalFage,    in    the  fame   manner  you 
have  publifli'd  it  to  the  World  j    I 
mean  in  Print :    For,    as  you  are  a 
>^lember   of  Parliament,    v/e  muft 
A  z  fuppofe 


C<5] 

luppofe  you  know  the  truth  of  (iich 
Things  better  than  we  without  Doors 
do  'y  and,  as  one  of  the  King's 
Council,  (it  being  part  of  their  Duty 
to  ailift  in  bringing  the  Authors  of 
Libels  to  Juftice)  it  is  hardly  to  be 
fiippos'd,  you  would  write  fuch  a 
Paragraph,  without  nveighty  Reafbns : 
Since  otherwife,  I  think  no  Definiti- 
on can  be  given  of  a  Libel,  that  does 
not  agree  to  what  you  have  here  Af 
(erted :  For  it  carries  an  Imputation 
on  Perfbns  and  of  Things,  horrid  to 
think,  and  dangerous  to  publifli  in 
more  explicite  Terms. 

That  ac-  A  s  the  whole  Parliament  are  in- 
thedo?-  tereiled  in  this,  (b  are  many  of  the 
Enquiry,  greateft  aud  moil  antient  of  ourNo- 
Se  Nobi-  bility  concerned,  and  moft  nearly  too, 
no^Ri^ht  in  another  part  of  your  Performance ; 

to  their       r  1  •       J  t-  1      • 

Seats  in    lor  you  lay  it  down  as  a  Foundation, 
Fariiament  ^^^  ^oft  juftly,  as  Vodndge,  Selden,  &c. 

had 
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had  done  before  you,  that  all  Barons^ 
are  either  Barons  by  Tenure,  by  Writ, 
or  by  Patent.  You  then  proceed 
(by  Arguments  long  fince  publifh'd 
by  Pryvny  in  his  Plea  for  the  Houfe 
of  Peers)  to  prove,  that  there  is  no 
fuch  thing  as  Barons  by  Writ^  and  Enquiry 
that  all  thofe  who  are  vulgarly  called  * 
Barons  by  Writ,  are  really  Barons  by 
Tenure.  After  this  you  tell  us,  which 
is  not  true,  that  all  Baronial  Services 
are  by  Statute  taken  away ;  then  ac- 
cording to  your  own  Pofitions,  it 
neceflarily  follows,  that  there  are  no 
Barons  but  by  Patent  \  and  thus  you 
declare  the  Lords  Aherga^enny,  Dela^ 
nvare,  Peircyy  and  many  more,  are 
not  Peers :  A  bold  Stroke  indeed, 
but  a  notorious  Error,  as  I  fhall 
prove  hereafter. 

Till  your  Enquiry  appear  d,  fincc 
the  Union,  nothing  has  been  printed 

to 
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Trtiatthe^^  1^^^  the  Scotch  Nation ;  arid  *tis 


name  of 
Barons 


fure,  that  they  had  lefs  Reafbn  to  ex- 
Siy^ifJd  P^^  ^^ch  ill  Treatment  ^  I  mean, 
l^fo'etht^ave  deferv'd  it  lefs  from  you,  than 
Conqueft.  ^j^y  j^^j^  living  :    Yet,    though  you 

allow  that  the  Name  of  Baron  was 
derived  by  our  Anceftors,  from  the 
Normansy  or  Scotchy  rather  then  ad- 
mit it  was  ufcd  in  Scotland  before 
the  Conqueft  j  and  (b  probably  came 
to  us  from  a  Nation  which  is  now 
part  of  our  felves,  you  tell  us  (and 
give  this  for  your  only  Reafon)  that 

Enq.p.ij.jj^  the  Scotch  Laws,  for  Malcolm  the 

xd,  we  are  to  read  Malcolm  the  3d. 

This  is  the  more  ftrange,    becaufe 

Titles  of  5(?/J<?w,   from  whom  you  tranfcribed 

p.Tps^  that  Paflagc,  never  dream 'd  of  fkch 
an  Aflertion  :  Nor  is  it  confident 
with  the  rules  of  Criricifiii,  nor  per- 
haps with  Truth ;  for  we  read  that 
William  (commonly  call'd)  the  Con- 
queror, in  forming  Laws  here,  con- 

fider*d 
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fider'd  the  Laws  o£  the  Scouhy  Pifts,  vider^- 
C^c.     Why  then  may  we  not  let  thttikL^"' 
old  Reading  fubfift,  and  believe  diat?-^^' 
Name,  by  which  the  Colledive  Bo- 
dy of  our  Nobihty  is  denoted,   was 
borrowed   from    our   Country-Men 
of  North  Britain^ 

The  Miftakes  in  Law,  that  oc- 
cur in  the  Enquiry,  are  very  many. 
I  will  only  mention  fiich,  as  by  Pe- 
rufal  of  the  Statute  Book,  or  Coke 
on  Littletony  might  have  been  pre- 
vented, and  will  be  confuted. 

We     are  told  there,    that  King^^^'P-7?- 
James  the  Ift,  parted  with  his  Court  gM;^^'^^ 
of  Wards;  The  Fad  is  quite  other- ^};^^^^^^^ 
wife.      Look   into   the    Reports   of^J^^^/ 
Cafes  in  King  James  the  Firft,  and^^^^'J^^'^^ 
King  Charles  the  Firft*s  Time,    and 
you  will  find  many  Cafes  adjudged 
in  that  Court  in  thefe  Kings  Reigns ; 

and 


[   lo] 

and  the  Truth  is,    the  A<51  did  noc 

pafi  till  after  the  Reftoration:  Nor 

is  there  a  lefs  Miftake  as  to  the  A6t 

it  fel^  than  the  Time  of  PafTmg  it ; 

Enq.p.68,for  we  are  alfo  there  told,    that  all 

^*     Baronial  Services,  of  which  Number 

the  Right  to  fit  in  Parliament,    you 

before  fay  is  one,  are  taken  away  by 

thatBa- A£t  of  Parliament.     Yet,  if  you  will 

i'ony  by  * 

Tenure,  is  read  the  Statute,    you  will  find  this 

not  taken       i       r    •        t  a  ^l  i     i 

away,  as  Claule  m  the  very  Act :  ^^  Provided 
puAyai-  <^  alfo,    that  neither  this  A6t,   nor 

ledged  in  •lit 

theEnqui-^^  any  thing  therein  contamed,  {hall 
^^  infringe  or  hurt  any  Title  of  Ho- 
^^  nour,  Feodal,  or  other,  by  which 
^^  any  Perfbn  hath,  or  may  have, 
'^  right  to  fit  in  the  Lords  Houfe  of 
^^  Parliament,  as  to  his  or  their  Title 
^  of  Honour,  or  fitting  in  Parlia- 
"  ment,  and  the  Priviledge  belong- 
^'  ing  to  them  as  Peers :  This  Ad, 
*'  or  any  thing  therein  to  the  con- 
^>  trary  notwithftanding/' 

No 


mifiaken 
in  the  f  n- 


r  "  3 

No  one  point  of  Law  is,  I  think>    ^hc  m 
more    fettled  and  more  commonly  ["^^^f^^  i 
known  than  the  Nature  of  Homage  5 
and  yet  I  beUeve  on  a  Review  of  your"^^''^ 
Enquiry,  you  will  allow  that  a  great 
Error  is  there   omitted  on  this  Sub- 
jed  y  in  fix  feveral  Places   the  do- 
ing of  Homage   is   mentioned,    in 
one,     'tis    call'd    a    Ceremony,    in 
another  a  Profeffion ;    and    in  the 
other  four  an  Oath :    The  two  firft 
Appellations  are  moft:  juft,    and  co- 
pied out  of  Sir  H.  Spelman.    For  all 
that's  faid  P.  4.  of  the  Enquiry,  where 
Homage   is   call'd  a  Ceremony,    is 
taken  from  P.  5.  of  Sir  H.  Spelman  s 
Pofthumous  Works.    So  P.   ip.    of 
the  Enquiry,  where  Homage  is  cal- 
led  a    Profellion,     is    taken    from 
P.   ^p.   of  the  fame  Book,  where 
that  very    Expreflion  is  ufed  j    But 
Sir,    the   calling  it  an  Oath,    is  a 
new    Notion,     which    I    muft  be- 
B  lieve 
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lieve  to  be  wrong>  beciufe,  by 
the  Forms  prefcribed  for  the  doing 
of  Homage  in  the  Statute  17  Ed. 
id.    it  appeares  to  all  Perfons  (who 


Enq.  p.  4.     The  Ceremony  ^nd  Oath  of  Homage  and 
Fealty. 

Page  7.  Their  Attendance  is  to  be  confidered  only  as 
a  Feudal  Service,  which  by  the  Tenure  of 
their  Lands,  and  the  Oath  of  Homage,  &c. 
Page  10.  For  every  Tenant  fer  Baroniam,  did  Ho- 
mage to  the  King,  by  virtue  of  which  he  was 
obliged,  whenever  fummon'd  to  Attend  him. 
The  profefTipn  of  Homage  did  comprehend  in 
it,  &c. 

They  alfo,  by  virtue  of  the  Oath  of  Ho- 
"^'^'^^'mage,  which  every  Military  Tenant  made  to 
his  Lord,   and  the  Oath  of  Homage  did  com- 
prehend in  it,  that  the  Tenant  was  obliged  to 
age  44*  ^.^^  j^jg  £^^j,^  ^j^^  ^^^  Council  and  Advice  he 

was  able. 
Ibid  ^^^^  ^^^  Tenants  in  Capite  of  the  Crown, 

who  were  obliged  to  fwear  Homage,  were  ei- 
ther Tenants  per  Comtamm  Baromam,  &c.  or 
by  Knights  Service ;  and  who  by  virtue  of 
their  Homage  (as  is  aforefaid)  were  equally 
obliged  to  Attend  when  Summoned  to  Padia- 
ment. 

have 
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Jhavc  read  that  Statute,  'twas  no 
Oath  ^  fo  fays  Coke  on  Littleton : 
Nay  Lord  Coke,  in  his  Treatife  of 
Copyholds,  cited  in  the  Enquiry 
P.  13.  ^c.  exprefly  tells  us,  that 
one  of  the  differences  betwixt  Fe- 
alty and  Homage  is ,  that  Fealty 
is   an   Oath,    and  Homage  is  not. 

What   we  find   in    the    Enquiry  ^  Mifhke 

-I        '  in  the  En- 

concernine  the  old   Lawyers,    is   asq"i7^^'^- 
o;reat   an    Error    as  any    that    hath^^^^^^ 

P  ,1  11  Lawyers. 

been  remarked  with  Relation  to 
the  Law  it  felf  j  for  we  are  told, 
that  the  Teftimony  of  the  Monks 
concerning  the  Signification  of 
Words  ufed  in  the  Law,  ought  to 
be  rejedled  •,  and  that  we  muft 
for  the  knowledge  of  them,  con-» 
fiilt  the  Lawyers  and  legal  Proceed- 
ings of  Antiquity.  Now  Sir,  the 
•truth  is,  the  Monks,  not  only  at 
the  time  you  fpeak  of,  (a  Citation 
B  r  out 


[  H  ] 

out  of  Ingulphus  y  gave  you  oc- 
caf  ion  to  write  this  memorable  Paf* 
fage)  but  alfo  for  long  after^  were 
the  only  Lawyers  \  as  you  may  fee 
in  Dugdales  Origines  Judiciales^  P. 
z  I .  and  Seldens  dijfertatio  ad  Fletam 
P.  515).  (  which  Book  is  cited  in 
this  Treatife )  and  in  Bacon,  on 
the  Government  of  Englandy  c.   j6. 

Enq.p.ii.     You  are  not  more  corred  in  this 
Liege  Men  part  of  the  EuQuiry,    which  relates 

crrone-       ^         ii-        11t  1  •  t 

oufiy  ex-  to  the  Feudal  LaWj,    than  m  the  o- 

plain'd  in     .  . 

theEnqui.ther,  tiiat  concerns  our  own:  For 
^^'  Example,  you  make  the  words  Peers, 
Convaflal,  and  Liege  Man,  (ynony- 
nious  Terms,  than  which,  nothing 
is  lefs  true;  for  a  Liege  Man,  is 
one  who  does  Homage  Ab(b- 
lutely,  and  without  Referve  for  the 
like  Duty  to  any  other  Lord  ;  where- 
as Perfbns  might  be  Peers  and  Con*- 
vaflats  to  the  fame   Lord,   and  yet 

do 
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do  their  Homage  to  their  Lords, 
with  filch  rcfervc:  This  is  not  on- craig.  dc- 
ly  the  uniform  Opinion  of  thcspd.'Rcm. 
Writers  of  the  Feudal  Law,  as  un-^;!*^"^' 
derftood  in  other  Countries,  but  isEd.Vi.^^- 
alio  conformable  to  the  Ufages  of 
our  own. 

Notwithftanding    yoar   Pamphlet  That  the 
confifts  but  of  feventy  four   Pages,  in  the  En- 
very    little    of   it    is    New  •,     andS'''' 
the  ExprcfTions  are  generally  fb  per- 
plexed,   that    it   is   hardly    pofTiblc 
to  difcover  any  determined  Meaning 
in  feveral   Paragraphs:    Yet,    as  in 
the  places  I  have  Remarked,  yon  con- 
tradid   the   Statute  Book,     Coke  on 
Littleton,    and   truth:    So  in    many  FourEx- 
Inftances,    you  contradid  your  {elf,  comrad!. 
and  deny  in  one  Place,    what  youthrEnquu 
affert    in    another.        This     fcems'^^* 
incredible  at   ftrft  Sight,    but  if  I 

miflake 
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miftake  not,    will  be  clearly  evinced 
by  the  following  Examples. 

Where  the  diftribution  made  of 
the  conquered  Land  by  the  Northern 
Nation,  on  their  fubduing  the  JVeJl^ 
em  Provinces,  of  the  Roman  Eno- 
pire,  is  treated,  we  are  told  in  one 
place,  the  Conquered  had  fbme  Land 
left  in  their  PoflefTion,  in  another 
Place  they  had  not, 

In  Relation  to  the  Origin  of 
Tenures,  a  thing  very  neceilary 
to  be  clearly  explained,  becaufe  Barons 


The  Antient  Inhabitants  of  the  Countries 
Conquered,  not  being  td  be  trufted  witfj  no 
large  a  (hare  of  Property, 
Page  13.  The  Conquerors  could  originally  truft  none 
but  their  own  People ;  and  the  Romans  or  jPrO- 
vincialsy  which  were  fynonymous  Terms,  were 
treated  with  the  utmoft  Contempt,  and  depri- 
'vedy  not  only  of  their  Landsy  but  alfo  of  the 
liberty  of  bearing  Arms. 

were 


Enq.  p. 
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were  originally  fo  by  Tenure  5  yout 
Pofitions  are  not  to  be  reconciled: 
Since  in  one  Place  tis  (aid.   Feudal 


That  every  Donee  and  his  Heirj,  were  ob-  ^"4-  P-^* 
liged,  not  ex  paEio  vel  condiBoy  but  of  Common 
Right,  without  any  exprefs  Refervation  in  Grant 
for  that  purpofe,  to  render  all  Feodal  Duties 
and  Services  vvhatfoever. 

The  Services  refeyvd  upon  thefe  Grants,  are   Page  1 1 , 
the  Foundations  of  Baronage. 

But  indeed,  in  thofe  earlier  Ages,  they  Enq.p.iS. 
were  fo  far  from  imagining  that  every  Tenure 
in  Capite  of  the  King,  ut  de  CoYona^  amount- 
ed to  a  Barony,  and  even  if  it  did,  fofar  were 
they  from  being  ambitious  of  that  Honour^  that 
they  apprehended  nothing  more,  than  that  the 
King  (when  any  Honour  efcheated  into  his 
Hands)  would  change  the  Tenure  in  Capite, 
as  of  the  Honour  to  a  Tenure  in  Capite,  as 
of  the  Crown. 

Whatever  Notions  are  now  entertain'd,  of  Page  19, 
an  Attendance  in  Parliament  is  an  Honour,  a 
Privikdge,  ij'c,  in  the  earlier  Ages  of  our 
Monarchy,  it  was  lookM  upon  in  a  quite  dif- 
ferent Light  j  and  was  efleernd  to  be  a  Service y  a 
Burthen  incident  to  the  Tenure  of  their  Lands, 

Services 
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Setvices  were  not  due  by  Refervation  -, 
in  another^  that  they  were :  So  hke- 
wifej  a  Seat  in  Parhament,  as  a  Ba- 
ron,  is  in  more  Places  than  one, 
reprefented  as  what,  to  ufe  your  me- 
morable Expreflion  j  during  the  firft 
and  middle  Ages  of  our  Monarchy, 
till  Methods  were  found  out,  to 
make  a  long  and  expenfi.ve  Attend- 
ance in  Parliament,  worth  while, 
was  fliun'd  and  avoided  in  another, 
as  what  even  in  thofe  times  was  de- 
fired  5  nay,  which  is  indeed  pleafant, 
the  lefler  Barons  are  reprefented 
as  forming  wild  and  impradicable 
Schemes,  to  get  into  the  Houfe  of 
Commons.  What  is  further  (aid 
concerning  the  lefler  Barons  is  e- 
qually  inconfiflent  ^  for  in  one  Place 
m  faid,  thev  mixt  with  the  Com- 
mons,  and  were  no  more  heard  of  j 


m 
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in  another,  that  they  paid  Relief  as 
Barons,  and  confequently  mud  be 
known  to  be  fb,  and  be  Recorded  as 
fuch. 

The 


And  the  obvious  Reafoii,  why  In  fetv  YearsEnq.p.33 
after  Hen,  III.  we  hear  no  more  of  thefe  un- 
parliamentary Barons,  is  becaufe  thofe  of  them 
ivho  had  not  interejl  fufficient  to  be  fummon*d 
to  Parliament  as  Barons,  (wifely  preferring  a 
Ihare  in  the  Legiflature  of  their  Country,  to 
the  empty  Title  of  a  Lord  without  it)  chofe 
rather  to  mix  themfelves  filently  with  the  o- 
ther  Commoners  of  their  refpedive  Counties, 
thereby  hoping  when  the  knowledge  of  their 
Tenure  was  fomething  loft,  to  get  into  Par- 
liament in  the  Houfe  of  Commons. 

The  Confcquence  of  which  was,  that  the  P^g^  3^- 
negleded  Barones  Minores  foon  mingled  them- 
felves with  the  other  Commons  of  their  feve- 
ral  Counties ;  and  the  Term  Baron,  in  pro- 
cefs  of  Time,  came  to  be  appropriated  only 
to  thofe  Majores  Barones  who  were  conftantly 
fummon'd  to  Parliament,  but  yet  the  Tenure  of 
the  negleBed  Barons  ftill  ftibjijled. 

For  thofe  Tenants,  fer  Baroniam^  who  were    ^^o^^/- 
never  fummon'd  to  Parliament,  as  they  were 
(as  is  before  mentioned)  entitled   to  all  the 
C  Privi- 
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The  Rcafbning  in  the  Enquiryji 
(I  mean  what  is  new,   and  not  to 

Priviledge  of  Barons,  as  e.  s.  exemption  from 
ferving  on  Juries,  &c.  which  were  not  fimply 
incident  to,    and  the  pure  Confequence  at- 
tenaing  in  Parliament,  as  e.  g.  their  Dome- 
fticks  being  in  Seffion  time,  free  from  Arrefts, 
CTc.  So  hkewife  were  they  bound  to  the  per- 
formance of  all  Baronial  Services  whatfoever, 
excepting  only,  that  of  Attendance  in  Parlia- 
ment, il>id.     Now  the  payment  of  this  Relief, 
was  common  to  all  ths  Tenants  per  Bmmiam, 
(who  were  confequently,  all  equally  Barons 
wMthin  the  Charter  of  Hen.  Ill)    without  di- 
ftinaion,  whether  they  were  fummon'd  to  Par- 
liament or  not. 
Enq.p.^8.     I  believe  I  need  not  multiply  Precedents  to 
prove  this  Point,  fince  the  Reader  will  eafily 
believe,  that  though  the  King  was  willing  e- 
nough  not  to  be  troubled  with  more  of  them 
in  Parliament ;  them  fuch,  as  he  fhould  think 
fit  particularly  to  Summons  by  Writ,  that  yet 
he  was  not  inclined  to  releafe  to  thofe  Tenants 
per  Baroniam  whom  he  did  not  Summon,   any 
part  of  their  Baronial  Services,   nor  (much 
Ms)  to  relinquifli   any  Method  which  the 
CroHn  was  poffeOed  of,    for  railing  Money 
trom  them. 

be 
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be  found  in  Books  printed,  before 
that  Treatife  appeared)  is  always  in- 
conclufive:  How  fair,  I  leave  to  be 
determined  on  the  followinc^  In- 
fiances. 

In  order  to  prove,    that  all  Te-^^t;^^^* 
nants  in  Capite  by  Military  Service/^^^.^^?"^" 
were    not    Barons,     the    two    Cafes  ^^^>''^''^' 
relied  on,  are  thofe  of  Thomas  Fur^ 
fihaly    and  the  Abbot  of  LeiceJIer. 
The    firft    of   thefe   indeed    in    the 
Record,  does  deny  his  being  a  Baron  ; 
but   the  truly  learned   Mr.    J^^^oXy ^^^^^^^^ 
who  firft  publillied   this   Record  in^^''- 
the  felf  {ame  Page,    where  he  cites 
it,  gives  good  Reafons  to  prove  he 
was  a  Barony    and  methinks  'twas 
a  piece  of  Juftice  due  to  the  Read- 
er,   to  Tranfcribe  them,    as  well  as 
the  Record  from  that  excellent  Au- 
thor. 

C  z  This 
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A  Second.  T  H  E  Citation  ofi  and  Reafbning 
on,  the  cafe  of  the  Abbot  of  Leicejier, 
is  yet  more  Uable  to  Cenfure.  This 
Record  was  long  fince  publiflied  in 
Page  1 5  I .  of  Pryntis  Plea  for  the  Houfe 
of  Lords  ^  and  if  fairly  ftated,  will 
appear  a  ftrong  Argument,  to  prove 
the  dired  contrary ,  from  that 
'tis  produced  co  maintain,  and  is 
inferred  from  it.  The  truth  is,  the 
Abbot  infills  in  the  Record,  on  bet- 
ing -  difeharged  his  Attendance  in 
Parliament,  becaufe  his  Abby  was 
founded  by  Mountfordy  Earl  of  Let- 
cejlevy  which  is  an  Admillion  by  Im- 
plication ^  that  had  it  been  founded 
by  any  of  our  Kings,  he  would 
have  been  obliged  to  attend  as 
Tenant  in  Chief. 


That  the     'Tis  too  notorious  and  apparent 
walwroteto    bc   denied,    that    your   Enquiry 

for  to  help  t 

thePeerageWas  wrotc  to  prouiotc  the  memo- 
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rable   Bill    of    Peers,      wHch    you 
mentioned    in  Page    (eventy    two, 
as      depending      when     diis     Ela- 
borate   Treatife    was    publiilied    for 
that    Purpofe.     Tis    alTerted,     that 
moft,  if  not  all  the  Earls,   and  all 
the  Barons  without  Exception,  were,  (^f^f(5^^^: 
till    very  lately,   created    by    P^^i^li^-p^°"s''in 
nient ;    and  two  Things  are  offered  f^^^J^^^^f 
as  fufficient  Proof  of  this  Pofition, 
that  are  really  none,   and  which  is 
indeed  moft  extraordinary,    may  be 
Ihewn    to    be     none     from     two 
Books,    cited  in  the  Enquiry,    and 
by  the  Statute  Book. 
!    First,  Tis  infifted  that  this  Claufc 
de  data  predict.  Authoritate  Parlramentiy  ^^^'if^^ 
proves  that  the  Patent  palTed  in  Parli-^^^a^s  of- 
ament.  To  confute  this  Error,  Ell  only  ^^^  ^"3"'"- 

'  /  ry  to  fup- 

tranfcribe  aPafla^e  out  of  Seldens  Ti-p<^^  ^^^ 

O  AlVcrtion 

ties  of  Honour  Page  fix  hundred  and  confuted 

O  out  of 

thirty  two ;  who  mentioning  the  ViC**^^^'^^"- 
count  Beumonfs  Patent,  writes  thus. 

"  The 
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'^  The  Date  is  at  JVeJIminJIery  i% 
^^  Martiiy  in  the  12^6.  Year  of  the 
^^  King  5  and  the  Warrant  is  ex- 
^^  prefled  by,    fer   hre^ve   dt  prhato 

^^  fi^^^^^y  ^  ^^  ^^^^  j^vedtUa  Autho- 
*^  rltate  Parliament  y  which  laft 
Words,  diverfe  Patents  (of  that 
Age  and  of  fonie  that  follow) 
have  in  the  Expreflions  of  their 
Warrants,  by  Reafbn  of  the 
^^  Statute  of  I  8  Henry  VI.  cap.  i . 
*^  by  which  it  was  enaded,  that 
^^  Letters  Patents  fhould  be  dated 
^^  the  fame  Day,  wherein  the  War- 
^^  rant  for  them  is  received ;  as  to 
•^  this  Day,  from  that  Time  and 
^^  Ad,    the    Law    hath    continued. 

^^'         The  other  after  an  Enumeration 

The  le- 

cond  Proof Qf  f^vetal  Creations  is  produced,  P. 

confuted  i 

out  of  yo.  ^^  In  this  Dogmatical  Manner, 
^^  they  are  all  paiTed  i^ev  Ire^e  de 
^^  prhato  Sigilloy     ^  de  Authoritate 

Par- 
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^^  Parliamenti;  and  confequently,  (fo 
^^  the  Enquiry  goes   on ")    had  the 
force  of  Ads  of  Parhament :  I  de- 
ny   the    Confcqucnce,     and    might 
now  refer  for  the  fifth  Time  to  the 
Statute    Book;    but   without   going 
thither,    this    may   be    confuted    by 
readmg  the  Prince's  Cafe,    which  is 
(everal  times  cited  in  the  Enquiry, 
and  might  therefore  have  been  fup- 
pofed    to    have    been    well   ftudied 
and  underftood.     In  that  Cafe  we 
read  as  follows.     "  Et  quando  ex^Enq.p.iS, 
^^  iturx   font  fob    billa  fignata,   Sc 
^^  fob  figillo  etiam  privato,  tunc  pri- 
^^  varum    figillum    manet   Domino 
^'  Cancellario,    &c   billa  fignata  ma- 
^^  net  Clericis  fignaturx,    &  ex  hac 
^^  allatum    eft    Domino  privati   fi- 
^^  silli  extradum  ad  faciendum  bre- 
*^  ve    de    privato   figillo:    &    tunc 
^^  litere  patentes  fobfcribuntur,   per 
^^  breve  de  privato  figillo  ^  &  li  hac 

^^  verba 
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*^  verba  (fcilicet  Authoritate  Parlia- 
^^  menti)  apponantur  tunc  exeunt 
^^  fecundum  ftatutum  de  Anno  27* 
''  Hen.  VIIL  C.   11. 

Enq.p.7^  I  own  my  felf  Sir,  lurprized  bc-» 
Enquiry>^yond  Exprcflion,  to  find  you  tell 
Autho^r  ^^  us,  that  you  have  endeavour'd  to 
a7hewa5  ^^  prefeut  the  Reader  as  fiilly  as 
wasvery°'"  you  was  able,  with  a  View  of 
imf er  e  .  ^^  ^^^  Conftitution,  Co  far  as  it  re- 

^^  lates  to  the  Peerage.  '*  How  Sir, 
is  this  Treatife  the  Produce  of  your 
utmoft  Endeavours  ?  is  it  all  you  was 
able  to  do?  I  am  loath  to  believe 
fo,  becaufe  I  think  but  meanly  of 
it;  and  yet  when  you  tell  us  it  is, 
I  cannot  well  doubt  the  truth  of 
what  you  (ay,  and  can  beft  judge 
of:  Tv/ould  take  up  a  Volume 
Sir,  to  (iipply  all  the  Defeds  of 
the  Enquiry  ^  this,  tho'  I  am 
not  inclined  at  prefent  to  do,   yet 

I 
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I  will  give  you  a  Specimen  of  its 
Imperfedions,    even  in  the  (upport- 
ing  the   moft   material   Pofition    in 
the  whole  Book,  mz.  that  Peers  were 
created  in  Parliament,    and  the  ra-  to  make 
thcr,  becaufe  I  have  confuted  the  on-  faLt'l 
ly  two  Arguments  you  produced  tOfolTsareof" 
maintain    this  Affertion  j    and  whati^etThe 
I    {hall   offer   on    that  Subjed,    haSorptrs^n 
not  been  to  the  beft  of  my  know-^^^^^""^^ 
ledge  hitherto  taken  notice  of 

All  our  old  Ads  of  Parliament Jiiefirn 

r         ^  Reafon. 

are  made  in  the  Form  or    Charters,  I  <^^^^ 

Pnnce's 

the   Conlent  or    the  Peers  was  teft-^^^^- 
ified    under  the  Claufe  of /?/>>  Tefl'^i^ik.jj. 
thus,    tho'  the    whole  Baronage  con-of  hmo!^ 
fented,     yet    'twas     ufual   only   for^'^^°* 
fbme,    and  not  all  their    Names  to 
be  inferted  under  this  Claufe;    and 
as  it  feems  no  determined  Number   Madox\ 
wereufed.  This  Manner  of  Subfcrib-tionl'eLe 
ing    Grants    continued  till    Richavdnmh'' 

—.  1      ilnft.ya. 

I  D  the 
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1  inft.  77.the  Ift.  King  John  and  Richard  Has 
^  ^^*     Time.     For  the  Learned  differ  as  to 
the    Time,      then    the  Tejle    meipfo 
was  introduced,  at  firft  only  in  Pre- 
cepts or  WritSj,    after  in  more  im- 
portant Cafes,    and  fince  Henry  the 
Vlllth's    Days,   has   prevailed  in  all 
jjp^^^e;but  Patents   for  making  Peers;    the 
sefxit.ofConfequence    that    may    be    drawn 
unft.7'a^*^^o^^   thefe  Truths^    is    fo    obvious, 
that    it  need    not   be  deduced    here 
at    large,    but    it    may    be    obferv- 
ed  that  all  the  Books  whence  this  Ar- 
gument is   colleded  from,  are  cited 
in  the  Enquiry. 

rI^V^'  Lord  Cohe,  in  the  Report  of 
the  Lord  Aherga^vennys  Cafe,  which 
is  cited  in  the  Enquiry,  mentions  a 
Provifionof  if.  Illd.  that  none  lliould 
come  to  Parliament  but  fuch  as  had 
Writs  fent  them;  therefore  by  this 
Law  no  Peers  could  fit  in  Parliament 

but 
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but  thofe  whom  the  King  thought  fit ; 
that  the  Writ  or  Patent  of  one  King 
could  not  bind  his  Succeflbr,  and  di- 
veft  him  of  a  Right  given  by  ParUa- 
nient^  is  clear  ^  therefore  it  feems  to 
follow,  that  nothing  but  an  Ad  of 
ParUament  could  encide  a  Perfon  and 
his  Heirs  to  a  Seat  in  Parliament. 
But  let  me  not  be  underftood  to  at 
fert  thisj  for  I  only  obferve,  that 
this,  as  it  feems,  is  the  Confequence 
of  admitting  that  Provtfion  of  H.  5 . 
for  an  Ad  of  Parliament,  as  is  done, 
I  think,  in  the  Enquiry :  How  right- 
ly is  a  Queftion,  I  cannot  now 
ftay  to  difcufs. 

It  feems  very  ftrange  that  no  Notice  p^g^  ,^^^ 
is  taken  of  what  is  to  be  found  in^i^^^/^^f 
Sir  William  Jones's  Reports,  (a  Bookjj,^;^^^^ 
every  Perfon  who  deferves  the  Name^"^j'^- 
of  a  Lawyer  has  read)  concerning  the 
Parliamentary     Creation    of   Peers, 
D  z  which 
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which  is  very  material,  and  could  not 
be  mention'd,  as  the  other  PaflageSj' 
out  of  the  Law-Books  you  have  ci- 
ted on  this  Subjed,  were  long  ago 
fcy  Doderidge  or  Seldefiy  that  very 
learned  Judge's  Reports  being  pub- 
liflied  fince  thefe  Authors  wrote  : 
Had  you  alfo,  as  to  this  Point, 
looked  into  the  Cuftoms  of  other 
Nations,  that  defcended  from  our 
German  Anceftors,  which  you  muft 
allow  was  proper,  becaufe  you  have 
done  (b  on  fbme  much  lefs  impor- 
tant Points,  you  would  have  found 
Things  very  material  in  Madoxs  Hi- 
ftory  of  the  Exchequer,  p.  iS.  Hot- 
tomans  Franco  Gallia^  c.  1 4.  MahiU 
lion  de  re  diplomatic  ay  i$j.  SeU 
den's  Titles  of  Honour,  zp3,  c^tr. 

whatPh-      To    obtrude   the  Thoughts  and 

marilm  is.  r        \  i 

Difcoveries  of  others  on  a  Reader 
^  new^    and  ones  own,    isy    you 

Icnow, 
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know,    Sir,   called   Plagiarifm •,    the 
Ridicule  of  this  Vice   is   fet  in  fo 

1        1         TT  L         T  'That  *tis 

clear  a  Light  by  Horace y  tnat  1  am  ridiculous. 
perfwaded  you  will  forgive  me  tran- 
fcribing  that  Paffage. 

Quid  mihi  Celfus  agit^manitus  ?  muU 

tumque  monenduSy 
Privatas  ut  qu^ret  opes,   &  tangere 

vitet 
Scripta,    palatinus  quoecunque  recepit 

Apollo 
Ne  fi  forte  fuas    repetitutn   venerit 

Olime 
Grex  Avium  plumas^  moveat  cornicula 

Rifum 
Furtivis  nudata  Coloribus. 

Give  me  leave  to  add.  Sir,  that  this 
Vice  feems  to  be  a  fort  of  Injuftice-,   ^^^^^^ 
for  die  felf.fame  Abilities  and  Indu-^^;^^^-^ 
ftry  that  enables  Perfons  defervedly  to^ith  ^^ 
acquire    a    Reputation    among    theJ^^^ 
Learned,   had  they  been  applied  to 
the  raifmg  an  Eftate,   would  have 

jcender'd 


the 
of 
Lce, 
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^ender'd  the  (ame  Perfons  as  con- 
fpicuous  by  their  Acquifitions  of 
Money,  as  they  are  now  for  their 
Knowledge  j  and  when  Men  have 
ipent  their  Time,  Eftates,  (and  which 
nothing  can  repair  or  compenfate) 
wafted  their  Health  in  making  Dif^ 
coveries  of  Truths  beneficial  to  Man- 
kind 5  for  Knowledge  that  is  of  no 
Ufcy  is  not  Learnings  and  merits  no 
RefpeB ',  is  an  Attempt  to  deprive 
them  of  the  Reputation  they  juftly 
deferve,  and  (urely  receive,  by  en- 
deavouring to  put  their  Difcoveries 
in  Learning  on  the  World  as  their 
own,  agreeable  to  the  Rules  of  Ju- 
ftice  ?  I  fear  this  has  been  but  too 
often  pradis'd  by  Perfons  who  buy 
^,  ,,^^  MSS.  and  we  know  who  buys  them 

The  MSS.  ' 

areNow]sjoW  for  this  vilc  and   deteftable 

bought  tor 

this  pur-  Purpofc ;  nor  is  it  without  Example 
as  to  printed  Books,  after  the  Death 
of  the  Audiors :    But  to  do  fo  by 

Books 
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Books  whilft  the  Authors  are  Hving, 
is  beyond  Precedent ;     if  your  En-y^J^'^^f 
quiry  is  not  one,    fuch  Pradice  is^^'^j^^^^^^ 
injurious  to  the  Authors,    and  alfo  ^^^1^"^^^ 
grois  Affront  to  the  Readers ,    for  it\';J;!|^^/^^^'' 
(iippofes  they  will   not   dilcover  the^^^  living; 
Cheat  intended  to  be  put  on  them, 
becaufe  Thefts  of  no  kind  are  com- 
mitted  without  Hopes  of  conceahng 
them.     But   I  need  not  enlarge  on 
the  Greatnefs  of  an  Offence,  which  ^ 

no  one,  if  they  pra6lis'd  it,  ever  yet 
was  abandoned  enough  to  defend  : 
Tho'  I  would  not.  Sir,  be  underftood 
to  accufe  you  of  Plagiarifm  5  yet  as 
I'm  laying  before  you  my  Thoughts 
on  your  Enquiry,  I  cannot  omic 
mentioning  the  Grounds  there  is  for 
iuch  a  Sufpicion ;  if  you  are  culpa- 
ble, I  jQiall  be  forry  any  Gentleman, 
and  in  particular,  that  a  Profeflbr  of 
the  Law,  iliould  be  guilty  of  fuch  a 
thing  j    but  I  Ihall  not  be  forry  to 

be 
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be  iiiftrumental  in  the  making  it 
publick  and  notorious,  for  I  think  it 
the  Duty  of  every  honefl;  Man  to  dif- 
cover  Truth,  and  of  every  Lover  of 
Learning  to  deted  and  expofe  a  Prac- 
tice that  tends  to  its  Difcouragement  ^ 
if,  on  the  contrary,  you  are  inno- 
cent, 'twill  be  a  fingular  Pleafure  to 
me,  to  fee  you  really  clear  your  felf 
of  an  Imputation,  which  every  one 
of  your  Readers,  fo  obvious  are  ma- 
ny caufes  of  Sulpicion,  mufl:  caft  on 
Tho' there  you.     Nor  is  it  Sir,  difficult  to  be 

be  much     •' 

caufe  to   done,  at  lealt  as  to  your  numerous 

fufped  the      ,       .  r  T^  i  r       ,  •    i 

Author  of  Citations  or  Records ;  tor  tis  known 

the  Enqui-  1         rr         •      i  i 

ryofpja-  where  the  Record  Omce  is  kept,  and 

giarifm,  i      r  nil  ^   r 

'tiseafyforin  wholc  Cultody  they  are^    and  fo 
manifeft   manv  as  you  have  cited,  could  not 

the  truth,  n  i  •  1  1  • 

and  how.  be  colleded  without  reading  an  in- 
finite Number  of  others,  which  muft 
take  up  a  great  deal  of  time  j  and  a 
Perfon  of  your  Figure,  could  not  be 
there  incognito  t  Therefore,  probably, 

by 
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by  many,  and  mod  certainly  by  the 
Record-Keeper  you  may  prove,  and 
all  Perfons  by  asking  may  know, 
whether  you  have  been  fuch  a  dili- 
gent and  continual  Searcher  of  thefe 
venerable  Remains  of  Antiquity,  as 
the  pompous  Appearance  of  Quota- 
tions from  them  would  make  the 
Reader  imagine. 

T  H  o '  it  is  well  underftood  that 
when  an  Author  cites  a  Record,  and 
refers  to  the  Roll,  he  afTumes  to  him- 
felf  the  Merit  of  having  firft  produ- 
duced  and  perufed  the  Record ;  how- 
ever left,  as  it  feems,  the  Reader 
might  doubt  it,  you  have  in  a  par- 
ticular Manner  laid  Claim  to  this 
Honour,  by  citing  fome  few  Re- 
cords out  of  printed  Books,  which 
is  affirming  that  you  firft  difcoveredtheRe  ^' 

in  1  n  cords  cited 

the  reitj    yet  they  were  all,  except  in  the  En- 
three,  long  before  your  Enquiry  ap-pubiK'^ 
peared    pnbhflied   to  the  World  inS?/''' 
E  Books 


C  3<5  ] 

Books  you  your  felf  have  cited  in 
Booklthe  ^he  Enquiry^  andoneofthofethreeisto 
aretobe    ^g  fouud  111  PrvTis  Plca  for  the  Hoafe 

found.  J 

of  Lords ;  a  Book  you  once  referr  d 
to,  and  often  tranfcribe  in  your  Trea- 
tife  on  Bills  of  Attainder,  and  the  o^ 
ther  two  Fve  met  with  in  the  Courfe 
of  my  Studies,  tho'  I  cannot  now 
remember  in  what  Book. 

The  Records  mentioned  in  the 
Enquiry  from  the  58  th  Page  to  the 
End,  may  be  (een  under  the  proper 
Titles  in  Vugdales  Baronage,  aud  ma- 
ny of  them  in  Seldens  Titles  of  Ho- 
nour :  That  the  others  are  in  other 
Books,  appears  by  the  following 
Scheme,  where  the  firfl  Colume 
contains  the  Pao;es  and  all  the  Ci- 
tations  of  Records  that  are  in  the 
Enquiry,  from  the  Beginning  to  the 
5  8:h  Page  j  the  (econd,  the  Names  of 
the  Authors,  Books,  and  Pages,  where 
the  felf-fame  Records  had  been  pub- 
liflied  long  ago.  En- 
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Pag. 
5 .  Mag.  Rot.  I  o  Joa^  Madoxs  Hijfory  of  the 

ReKot.  I  I  hDorfet^^     Exchequer y  Pag.  3  5  p. 

Somerfet.  j   Col.  i. 

^.  M.  6  Dor.  -  -  -  -  >BradyofBur.  p.  28, 1  p. 

Rot.  Par  Ham.  n  6. 

Rot.  Par.  p.  1  7n  11.  >Bradyof  Burroughs ^p.-^  5 
5?.  R(?f.  (7/^//y!  5  5 .  E  3 .\Vugdale's    Summons    to 

m  ^6  dorfo.  J      ParUam.ip.i6 ^yi6 ^. 

10.  Rot.clau.  i^.Ed.i.'^ 

m  4.  J^r/^.   This  Re- 


Br^^  of  Bur,  p.  3  3 .  and 

> 

Vugdales  Sum.  p.  i  o . 


ference  is  falfely  tran- 

(cribed,  it  is  23  Ed. 

I.     claujo    in   dorfo 

10  m  ^. 

The  Cafe  het-ivixt  the^ Madoxs  Hijlory  of  the 

Kings  of  Caftile  and^     Exchequer ^     p.    13. 

Navar.  j     col.  i . 

15.  Mag.Rot.  ^ .  Steph.\^Madoxs  Hijlory  of  the 
1 5  a  Berchefara.        J      Excheq.  p.  5  47.  c.  i . 

1 6,  Mag.  Rot.  5 .  Steph.) 

Rot.  I  ^  Not.  ^Derh.Kldcm.  p.  341.   coL  i . 
ibid.  Rot.  1  a.  ibid/      and  1. 
Rot.  11  a.  ) 

E  2.  Page  1 7. 
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Pag 
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.  1. 


1 7.  Pasfinesy  &c.  9  Ed.i  ^  j  1 

T?  i         I  udem.  p.  434.  col 

Z  K^/.  I  I  3  fe.  10.      J  r   -rj-r 

15?.  jRo^.  Par.  lyEd.  :^. 

p.  3  ^  3 . 
5  2.  Rot.  clauf.  2. 5 .  E.  I  .iDugdales    Summons    to 

ms>'dorfo.  }      Parliament y  p.  8. 

37.  Rot. clauf.  li. Ed.  1.1  J  y        ^ 

^    ,  -^  >Idem.  Page  151* 

idem,  i  EJ.  5.  p.  i.^^j        r^ 

J    r  >Iaem.  Page  155^. 

idem,  i  ^  Ei.  3 .  p.  z.7^^  ,        .^ 

J    r        o  r'Idem.  Page  21^. 

dorj.  m  :}S.  J  t>         ^ 

Rot.  clauf.  45.  Ed.  3  .y 
dorf.  m  3 ,    This  Re- 
ference is  ill  copied,  1  y  i        p 
and  fhould  be  thus,  *     '  t>      7 

44  Ei.   3 .    r/i^///!  /;^ 
J^r/!  m  \. 
^5?.  R(}/r.  f/^^y",  z^Ed.i.  >Idem.  Page  1 5;. 

Ro^.  claufo  zz  Ed.  1 .1  jj        j^ 
5>&io.  jidem.  Page  47.  45 


Rot.  claufo   I  Ed.  1.1  J  n        ^ 

•^  >Idem.  Page  5  5>. 


Page  4 


I. 
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Pag. 

4 1 .  Rot.  Pari.  1 6  Ed.  3  ."j 

p.  z.  7«  Z2.  Here  the 

Reference    is    again  )>§eld.  Tit.  of  Hon.  p.  (?  o  7. 

falfe,  and  fliould  be  I 

Part  I.  and  not  P  z.  I 

A.%.  Rot.  clauf.  I  8E(^.zO  t  1         n  •  1 
J    r  >Idem.  Ibid. 

dor  J.  5.  J 

4  5 .  Rot. Pari.  1  o  R/V.  z .  IPryns  Plea  for  the  Houfe 

n  S.  C     ofPeersy  p.  23. 

4(j.  Rot. clauf.  1  S.Ed. I. -iDugdale's    Summons    to 

dorf.  3.  ^     Parliament y  p.  zp. 

5z.  V^ot.  ch.  I.  R.  z.') 

w.  3 1  •  This  is  a  falfe  [Seldens  Titles  of  Honour^ 

Reference,  it  fliould^     p.  548. 

be  «  3  •  ) 

57.  Mem  in  Scac.  j\.o.-^Madox's  Hijlory  of  the 

W.  3 .  Kot.  11  h.       J      Excheq.  p.  z  i  8.  c.  i. 

Tho'  the  Quotations  out  of  print-  ciSion!'^ 
cd  Books  are  numerous,    yet  I  findpr[ntfd 
few,  very  few  ecceptcd.  j  they  might  ^°^ht  be 
alfb  be  had  without  reading,   or  fowktout 

much^^^^ 
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much  as  feemg  the  Books  themfelves, 
becaufe  they  are  to  be  found  in  other 
Books  cited  in  the  Enquiry  :  To  ftiew 
this  in  every  particular  would  be  tedi- 
ous and  unnecedary,  I  ftiall  therefore 
at  prefent  content  my  felf  with  giving 
fome  Examples,  the  reft:  flaall  be  forth 
coming  when  ever  you  pleafe  to  deny 
the  having  tranfcribed  them  from  the 
Books  where  they  were  to  be  found. 


Encluiry. 

BraBon^Uh.i.c.  3  4.  >SeIJ.  Tit.  of  Hon.  p.  5  00. 
Idem.  L  I.  c.  16.   >Spellmans  Rem.  p.  44. 

^  Hales  Hiftory  of  the  Com- 
Glanmle^ lib. 7 .  f . 5 . V     mon  Laiv,   p.   iz6y 
J      231. 

5  7.  Idem.  >SeJd.  Tit.  of  Hon.  p.  5  7^. 

6.  and  1 1.    Lex  Will.  (^Spellmans   Remains y    p. 
Conquef.  /.  5  5.  ^      44. 

I  2.  Lex  H.  I.  >Spellmans  Kern.  p.  5  8. 

3  3 .   Dictum  de    KeneU  IPryns  Plea  for  the  Houfe 
"worth.  ^     of  Peersy  p.  z6  o. 

Page  28. 


Pag 
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28.    11  Ed.  3.  foL  I  8, 
48.  H.  I.  p.  (9. 


Seld.  Tit.  of  Hon.  p.  5  5>  2.. 
and  Pryns  Preface  to 
his  Plea  for  the  Houfe 
ofLordsy  p.  7. 
15?.    I  Injlituteyfol.  p.  />.  IPryns  Plea  for  the  Houfe 

4  Injlitutey  p.  44.     )     of  PeerSy  Pref.  p.  4. 
1 6^.   Sir   H^^^ry    Brom^lSeldens  Titles  of  Honour, 


fleefs  Cafe, 

The  Vrinces  Cafe. 

Mattheiv  Varis, 

Idem. 

Idem. 


10 

43.  Idem 


11 


1 1 


Ho'venden, 

Feud.  Tit. 
Cujacius. 


S   p.  616. 

>Seld.  Tit.  of  Hon. p.  45?  6". 
>Seld.  Tit.  of  Hon.  p.  5  7  8. 
>Idem.  p.  5  5^1. 
>Idem.  Ibid. 
IPryns  flea  for  the  Houfe 
J      of  Veers y  p.  11. 
)Seld.Tit.ofHon.ip.  580. 
and  in  Hales  Hiflory 
of  the  Common  LaiVy 
p.  1 04. 
2  Spellmans   Kemains,   p. 

i^Madoxs  Hiflory  of  the 
J      Exchequer y  p.  3. 

Now 
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Now  Sir,  the  Reafons  that  may 
be  offer'd  to  induce  a  Belief  of  your 
having  taken  thefe  Citations  out  of 
Books  that  are  in  the  laft  Column  of 
the  foregoing  Scheme  are  thefe. 

The  firfi  F  I  R  s  T:,  You  cite  nothing  out 
there  is  to  of  the  Authors  but  what  had  been 
thefe  before  cited  by  others,  and  it  feems 
were'ta-  ftrange  if  you  really  read  the  Books 
otTer  °  you  cited,  you  fliould  difcover  nothing 

Books.  .        1 

new  m  them. 

Secondly,  You  cite  the  Au- 
condRea- thors  and  Books  contain  din  the  firfl 
Column  by  the  {elf-{ame  Reference 
,  that  they  are  refer  d  to  by  the  Books 
in  which  they  were  before  cited,  and 
are  contained  in  the  fecond.  Thus 
for  the  Purpofe,  the  Citation  out  of 
Mattheiv  Paris^  which  occurs  in  Sel- 
den,    and  by  him  is  odly  refer'd  to  by 

the 
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the  Year,  and  not  the  Page,  is  in  hke 
manner  refer'd  to  by  you. 


The  third 


I      Tiiethii 

Lastly,  Sir,  it  appears  byRe.fon. 
what  is  faid  before,  that  you  \\^v(t^,^,. 
committed  Errors,  and  omitted 
Things  very  material,  which  probably 
you  would  never  have  done,  had  you 
read  all  the  Authors  you  have  quoted ; 
becaufe  fome  of  them  might  be  cor- 
reded,  and  fcveral  of  thefe  fupplied 
by  what  you  would  have  found  in 
reading  the  Books  you  cite. 

What  has  been  obferv'don  thej^^/^l;^ 
Authorities   cited  in  the   Enquiry  ^'^^■ 
true  of  almofi:  the  whole  Treatife  ;  ^^^;^^ 
there  is  not  one,    no  not  one  Pofition^™""^'- 
in  it,  that  is  not  erroneous,  or  to  be 
found  in  other  Authors  whofe  Names 
are  oftner  fupprefs'd  than  mention'd  -, 
thus  all  that  is  faid  of  the  Origin  of 
the  Feudal  Law,  and  of  Tenures,  is  no 
F  more 
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i4ovv    more  than  an  Abridgment  of  what 

whaHs^inSir  Henry  Spelman  had  wrote  in  his 

ryl^or"  Remains :  a  Book  at  the  time  the  En- 

^"^^^Lquiry  appeared  exceeding  fcarce,  only 

*^'''''       here  and  there  a  few  Interpollations 

are  added  out  of  the  firft  and  5>5?th 

Titles  of  Bafnagess  Commentaries  on 

the  Cuftomary    of  Normandy ;    fuch 

are  the  Citations  out  of  JElius  Lam- 

•   pridiusy  and  Dudo  St.  ^intinusy  p.  x. 

and  X I .  of  the  Enquiry^  and  to  be 

found  in  BafnagCy   p.    155?.  and    3. 

you  proceed  p.  i  5 .    to  explain    the 

notion  of  Tenant  in  CapiUy    which 

irhatthe  is  truly  tho'   indiftmdly   ftated,   but 

of  Tenure  I  finJ  it  was  doue  lone  ara  by  the 

in  Chief  is  O      D  / 

taken  from  moil  leamcd  Mr.  Madox  in  his  Hifto- 
^ox,  ryot  mo.  Exchequer y^.  431.  (^c.  to 
the  fame  Purpofe  that  you  have  ex- 
prefi'd  your  felf  in  the  Enquiry^  with 
a  Modefty  and  Perfpicuity  peculiar 
to  that  excellent  Perfon^  who  alfo 
there  cites  the  fame  Places  of  Sir  Henry 

Spelman 
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Spelman  and  his  own  Formulare  AngU- 
canum  that  you  do.  The  whole  Paflagcs 
are  too  long  to  be  infertcd  here  at  large  - 
nor  indeed  is  it  neceflary,  fince  the 
tranfcribino;  a  few  Lines  will  fliew 
how  precifely  you  exprefs  what  he  had 
long  before  difcover'd,  and  commu- 
nicated to  the  World. 

MadoxV  Hiftory  of  the 
Exchequer y  pag,  432.      ENQUIRY^  p^g*  i  5 . 

^^  Men  feem  to  have  ^^  But  w^hat  has  con- 

^^  been  led   into  their  "  filled   fonie  modern 

'^  confufed     Way     of  ^^  Writers  flill  more,  is 

(peaking  upon    this  ^^  a  Notion  they  have 

Subjed:,    by  foppof  '^  entertain'd,      that    a 

ing   Tenures   in  Ca-  ^^  Tenant  in  Capite  was 

pite    to    have    been  ^^  a  diftind    Kind    of 

^^  a   diftind    Kind  of  ^^  Tenure,  or  rather  Ser- 

'^  Tenure,  in  like  man-  *^^  vice  differenjc    from 

^^  ner    as    Tenant    by  "  all  others,  as  Knights 

^'  Knights  Service,  So-  ^^  Service  is  from  So- 

cage^      and     others  ^^  cage,  ^c.  When  as 

'^  were  ^  ^^  it 


u 
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^^  it  is  a  Circifmftance  ^^  were  ;    which   Sup- 

^^  only^    that  may   be  ^^  poiition  is  fallacious 

'^  true  of  all  other  Ser-  ^'  and  untrue :  For  Te- 

^^  vices  whatfoever  5  for,  ^^  nure  in  Capke  was  (b 

^^  as  the  Term  implies  ^^  far  from  being  a  di- 

^^  nothing  but  an  im-  ^^  ftind   Sort    of  Te- 

^^  mediate      Tenancy,  '^  nure  by  it  felf,  that 

^^  without  any   Mefne  ^^  it    might   be  predi- 

'^  between     the    Lord  ^^  cated   of  the  feveral 

^^  of     the     Fief    and  ^^  other  Tenures  •,  that 

the      VafTal,      who  'Ms    to    (ay,    a   Man 

was    feized     of   the  "  might   hold   of  the 

Lands,    it   was    ap-  ^'  King  in  Capiu^  either 

plicable    to    a    Te-  ^^  by  Barony,     or   by 

^^  nure  from  any  Lord  ^^  Knights  Service,    or 

^^  whatfoever,    and  by  ^^  by  Serjanty,     or  by 

^^  any    Service    what-  ^^  Socage,    or  by  Fee- 

^^  fbever.  ^^  Farm. 


:E«^.p.2  5-.      Some  few  Pages  after  when  you 
fajd  of un- treat  of  the   Unalienablenefi  of  the 

alienable-  ,  n  •  l  • 

nefsoi  the  Crown   Lands,     you    uftier   m  tins 

Crown-      ^        ,  .  ,  , 

Lands  is  CO  Truth   With  a  pompous  Appearance 

pied  from      r    k       ^        •   '  1  •  r  1 

^c/^^».     or  Authorities,    and  as  precilely  ex- 

prefi 
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prefs  the  Senfe  of  SeUen^  as  in  the  for-  Dinerta- 
mer  PafTage  you  did  that  of  Mr.  Ma-^^"^^^^' 
doXy  and  all  the  Citations  you  make 
to  prove  this  are  alfb  in  Selderiy  who 
gives  us  many  Authorities  to  fliew, 
that  like  Law  prevailed  in  other 
Countries  ^  therefore  your  Readers 
will  certainly,  as  you  (ay  you  hope 
they  will,  believe  it  was  eafy  to  prove, 
that,  for  what  is  eafier  than  to  copy 
a  few  Lines  out  of  a  printed  Book, 
from  which  that  whole  Page  had 
been  taken,  and  was  confequcntly 
then  open  before  you. 

All  that  is  faid  in  the  Remain- '{^^^^^^,°^ 

the  Book 

der  of  your  Book  concernins;  Barons  f;^^  ^'^' 

J  O  den  anci 

that  is  not  Erroneous,  is  to  be  found  ^a"- 
in  Seldens  Titles  of  Honours,  except 
three  Notions,  ^i%.  That  Barons  by 
Writ  were  really  Barons  by  Tenure, 
that  Patents  for  Peerages  were  paffed 
in  Parliament^  and  that  thofe  who 

had 
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had  Writs  and  were  not  Barons  by 
Tenure^  were  only  Affiftants  to  the 
Houfe  of  Peers  j  and  thefe  were 
long  fince  publifli'd  by  Pryriy  in  his 
Plea  for  the  Houfe  of  Peers>  p.  4. 
X47>    M7^  &^^ 

In  thefe  Inftances  the  Thoughts 

of  thofe  Great  Men  are  exprefs'd  in 

your  Enquiry  ;  but  in  fome  Places 

you  almoftufe  their  Words,  of  which 

not  to  multiply  Examples,  Til  offer 

Some-  but  one,  nor  need  I  go  beyond  the 

w^rds^,  as  zd  p.  of  your   Enquiry  to  find   it, 

s!^re!^o/and  that  too    out  of  Sir  Henry  Spel- 

copSdinto^^w's  Remains,  publifli'd  by  the  Care 

the£«^.   ^f  ^j^^  ^^Q.  Learned  the  prefent  Bi- 

am^ie  ^'^^'^^P  ^^  Lofidony  which  Book  yoitVe 
never  once  cited,  though  you  fre- 
quently name  the  Author  in  your 
Enquiry. 


Sir 
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Sir  H.  SpclmanV  Re- 
mains, ;^g.  57.         Enquiry,  ;^^.t. 

Provinces  to  Provinces        were 

Dukes,     Counties     to  ^ranted     to      Dukes> 
Earls,      Caflles       and  Sub-divifions  of  them, 
Signiories     unto     Ba-  or  Counties,  to  Earls, 
tons :    Rendrino;  unto  Caftles   and  Si2;niories 
(for     him,      not     ex  to    Barons  j       lubject 
pa&o     "vel       condi^Oy  among  others   to  this 
that  was    but    cautela  Condition    of   ferving 
fuperahundans )    but  of  in  the    Wars    with    a 
common   Right,    and  prefcribed  Number  of 
by  the   Law    of  Na-  Men. 
tions  •,    (for  i^o  I  may       Thefe  Fiefs,  as  they 
term  the  Feodal  -  Law  were     afterwards    cal- 
then     to    be    in    our  led,  were  originally  at 
Weftern  Orb)   all  feo-  moft    but    for    Term 
dal  Duties    and     Ser-  of    Life  ^    and  when, 
vices,    due    from    the  in    Procefi    of  Time, 
Donees       and       their  they    became    Heredi- 
Heirs,      upon      every  tary,     this    Condition 
Gift,    Grant,  and    A-  of     Military     Service 
lienation,    though    no  was    fo    annexed     to 
Word  the 
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the  PofTeffion  of  Land,  Word  were  fpoken 
riiat  every  Donee  and  of  them, 
his  Heirs  were  obUg- 
ed,  not  eoc  paBo  "vel 
condiBo,  but  of  com- 
mon Right,  without 
any  exprefi  Refervati- 
on  in  the  Grant  for 
that  Purpofe,  to  ren- 
der all  Feodal  Duties 
and  Services  whatfoe- 
ver. 


O  N  a  Review  of  this  Letter, 
Sir,  the  Errors  in  general  here  re- 
mark'd,  feem  to  me  to  be  of  fo  ex- 
traordinary a  Nature,  and  thofe  that 
relate  to  the  Law  in  particular  fo  very 
grofs,  that  I  could  not  believe  it  pof^ 
fible  for  fiich  to  be  committed  by  any 
one,  much  lefs  by  one  at  the  Bar, 
and  in    a  diftinguifli'd    Poft  ^    this 

Doubt 
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Doubt  and  the  Love  of  Truth  and  The  Faults 
Juftice  determined  me  to  enquire  whe-J;^'^^,f;,e 
ther  there  were  more  Editions  of  your  jj'^j'^^^lj^of 
Pamphlet  than  one,  being  told  there^^^  ^"'^' 
was  two,  I  immediately  procured  the 
fecond,    (uppofing   at  leaft  (bmc  of 
thefe  Errors   were  in  that  corrected, 
but  on  Examination  I    find  no    A- 
mendment,    in  fome  future  I  hope   Mmyo- 
you   will  corred  all   the   Faults    ofof'the£«- 
the  former:    I  (ay  all,  becaufe,    formktedi 
Brevity's  fake,    I  have  omitted  ma- 
ny of  the  fame   Nature  with  thofe, 
that   are  here  remarked,     being    in- 
clined to  determine    the   Lensidi  of 
this   Letter,  rather  from   the  Limits 
fuch  Writings  ought  to  be  comprifcd 
in,   than  the  Vaftnefi  of   my  Sub- 
jed.     If  you  doubt  of  my  having 
omitted  many,  on  this  Motive,  you    ^^'^^^^ 
Ihall  have    them  pointed    out  here-afterbea- 
arter,  with  lome  Remarks   on  your  ted  ©n. 
C  Trca- 
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Treatife    concerning    Bills  of  At* 
tainder. 

/  am, 
SIR, 


Tours  J  &c. 


Inner  -  'Temple y 
Jan.  I.  i72  3>-4' 


Note^  The  Pirft  Editions  of  Mahilion 
De  Re  Diplomatic a^  Crdig  De  Few 
disy  and  Spelman^s  Remains^  are  re* 
ferr'd  to  in  t}ii§  Letter^ 


Animadversions  on  the  Enquiry  into  the 
manner  of  creating  peers 


Interni 


